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I. INTRODUCTION

1. This Notice of Proposed Rulemaking and Tentative Decision (NPRM)
proposes a redesigmation of use of the 28 GHz band fram point-to-point
microwave common carrier service to a local multipoint distribution service.
In separate sectims of this document, we address pending waiver applications
in the Comon Carrier Point-to-Point Microwave Radio Service filed in
anticipation of our action on the instant petlticns for rulemaking, (Section
IV). In addition, we address two petitions for pioneer’s preference, one of
which is before us on a petition for reconsideration of the staff’s action
dismissing the request, (Sectio V).

2. We initiate this NPRM in response to a petition filed by Suite 12 Group
("Suite 12"), :a group of inventors who have engineered a millimeter wave
camponent technology which can be used to offer video and other comunications
services in the 27.5 - 29.5 GHz frequency range ("28 GHz band"). We have
received two other petitions for rulemeking which affect the 28 GHz band. In
response to Suite 12’s petition for rulemaking, Video/Phone Systems, Inc.
(Video/Phone) proposes a Local Wireless Broadband Service (LWBS) for the 28 GHz
band in a separate rulemaking petition. In addition, Harris Corporation
(Farinon Division) (hereinafter "Harris") filed a petition for rulemaking (RM
7722) suggesting that the Comission implement a uniform chamnelization plan
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for the 28 GHz band so that equipment mamufacturers would have a standard to
apply for the development of new techmology.

3. In this proceeding we propose to accammodate the Suite 12 and
Video/Phone requests. The 28 GHz band is virtually umused, and the proposals
before us, if developed to their apparent potential, will provide consumers
with additional options by which to satisfy video and other telecammunications
requirements. Among the primary regulatory objectives of this proceeding are
providing applicants in this bard sufficient flexibility to satisfy consumer
demand, expediting service to the public, making more efficient use of
essentially fallow spectrum, and streamlining the licensing process while
deterring speculative applications. We .propose licensing and regulatory
policies that, in our experience, should serve these dbjectives. We seek
cament on proposals to license two licensees in each area; adopt minimal
tecinical rules to accamodate multipoint video programming distribution,
wideband video, data, and other telecomumications services; require that
service be available to 90% of the residents within a service area within 3
years; adopt cne-day—filing; use lotteries or auctions to select licensees; and
enmploy m:.norlty and diversity of ownership preferences. We also deny 971
pending waiver appllcatlons that seek to establish point-to-multipoint video
distribution services without benefit of the instant rulemaking to amend the
current Cammon Carrier Point-to-Point Microwave Service rules.

4. Suite 12’s and Video/Phone’s proposed redesignation of the 28 GHz band
is for a service which meets the generic standards of a multipoint distribution
service. However, due to the nowvel technology which uses a cellular
distribution format and a greatly expanded range of services which can be
offered, we find that this service is separate and distinct fram other types of
multipoint distribution services. Accordingly, we propose to title the new
service Local Miltipoint Distribution Service (IMDS) and propose new rules
suited to the technology and distribution format to be used.

II. BACKGROUND

5. The 28 GHz band has been available for point-to-point microwave radio
camon carrier use since 1959. Nevertheless, until 1991, the only licensees
for the 28 GHz band were for a few temporary fixed licenses authorized under
Part 21. Very little, if any, camon carrier point-to-point use of the
frequency band has been made since 1959.2

2 We have received an application fram Motorola Satellite Communications,
Inc. to use 100 MHz within the 27.5 - 30 GHz band for gateway/control
satellite uplinks in the fixed satellite service (FSS) to support its proposed
"Iridium" low earth orbit mabile satellite service. (File Nos. 9-DSS-P-91(87)
and CSS-91-010, Public Notice date April 1, 1991, Report No. DS-1068). In
addition, the NASA Advanced Comumications Technology Satellite (ACTS) is
scheduled to be launched in June or July 1993. This satellite will operate
fram 100° W.L. with 29-30 GHz uplinks and 19.2 - 20.1 GHz downlinks. This
program intends topmv:Ldeseveralsexv:.ces including T-1 VSAT networks within
100 mile radius of several major metropolitan areas an frequencies 29.242 GHz
+/- 20.5 MHz, 29.263 GHz +/- 82.5 MHz and 29.298 GHz +/- 20.5 MHz. See
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6. In 1991, the Conmission authorized a wholly-owned affiliate of Suite 12
to construct a system in the New York Pr:lnaxy Metropolitan St:atisticnl Area
(MSA) using millimeter wave technology to provide video service.

Management, Inc., 6 FOC Rod 332 (1991). The application proposed a new fixed
station in the 28 GHz band to provide 24 chamel television service in New York
City. The licensee, Hye Crest, was granted waivers of Sections  21.108
(directionalization and bandwidth requirements) and 21.700 - (status
eligibility). Hye Crest also received a designated service area, the New York
IMSA. Hye Crest m:baequently_requested and received authorization for a major
modification of its license to change the tranamitter type to offer 49
television chammels within 1000 MHz of spectrum. Hye Crest filed its
Certification of Campletion of Comstruction for its first facility located at
Brighton Beach, New York (FOC Form 494A) on July 1, 1992. Hye Crest’s

authorization is for a five year period. Since granting Hye Crest’s initial
authorizaticm, we have received 971 applications accampanied by petitions for
waiver of the Commission’s rules from entities seek.mg to provide service
similar to that onyeCrestammdthemtim Octcber29 1992, t.he

'__J,sg_ngm;m_sgmgg DA92 1488) annamcn)g that applicatims mthezeaiz
band would no longer be accepted for filing pending the ocutcame of the instant
rulemaking proceeding.

7. As discussed above, three petitions for rulemaking were filed proposing
a variety of uses for the 28 GHz band. The Harris and Suite 12 petitions were
placed on public notice® for comment; the Video/Phone petition was a cament to
the Suite 12 petition and was not placed separately on public notice.

8. Suite 12 petition. Suite 12 states that the technology it proposes is
"capable of immediately providing interactive high quality video, voice, ard
data services. . . ." It argues that IMDS will help meet the public demand
for additional multicharmel video programming and for two-way voice and data
service. Suite 12 argues that the public will benefit fram having an
"imovative and canpetitive two-way interactive camunications system" capable
of providing the equivalent of fiber cable service without the need to wire a
camumnity. Suite 12 states that its system is capable of incorporating future
technological advances such as high definition television and digital
camunications.

9. The system is a multicell configured distribution system with a return
path capability. The video chammels (20 Miz) are transmitted over 1 GHz of

paragraph 22, infra.

3 petition for Rulemeking filed by Harris Corporation (Farinon Division),
RM 7722, Public Notice Report No. 1845, released May 15, 1991; Petition for

Rulemaking filed by Suite 12 Group, RM 7872, Public Notice Report No. 21049, °

released December 16, 1991.



spectrum with the same polarization. Two-way camumication channels are
inserted between the video chammels and are tranamitted with opposite polarity.
The system uses an ami-directional antema to transmit from the node, or
center of the cell. The subscriber’s receiver antemma uses a narrow beamwidth
to eliminate nultipath reception and to dbtain sufficient link margin for
service. Each cell is designed to be between 6 to 12 miles in diameter, and
shadowed areas are served with a repeater or reflector. The system avoids
interference between adjacent cells by cross-polarizing the signals and by
taJd:gad\mntageofmediscrunimtlmpmwidedbythembscnberrecewﬂ:g
anterma. Suite 12 states that its system makes exceptionally efficient use of

the frequency spectrum.

10. Video/Phone Petition. Video/Phone is supportive of Suite 12’'s
technology but criticizes it for confining its suggested rules only to video
progranming service, with secondary camumications services.  Video/Phone
proposestlntalocalWirelessBmadbarﬂSewicewwldmspaﬂtotlegrmﬁm
demand for video telecamunications services such as videoconferencing,
telecamutmg, telemedicine, and education. Video/Phone argues that the lack
of econamic transmission capability at the local locp has heretofore hindered
the growth of these services, which it argues, would have been substantial.
Accordingly, Video/Phone proposes rules intended to pemmit flexible use of the
28 GHz spectrum and Suite 12’'s technology to provide a wide variety of
camunication services to the public.

11. Harxdsg Petition. Harris proposes that the Camission amend Parts 2,
21, and 94 of the Rules to adopt a chammelization plan with multiple bandwidth
options for the 28 GHz band and to make the band available for asgigmment to
private carriers under Part 94. Harris argues that manufacturers find it
difficult to design and market equipmedt due to uncertainty regarding chamnel
pairings, bandwidths, chammel spacings, etc. Harris also argues that the
Omnﬁsmmhasadcptedfrequencysmmgbetwempri\atecaxriemaﬁcamm
carriers. Furthermmore, Harris argues that broad eligibility rules will result
in greater and more efficient use of the 28 GHz band.. Harnsaxguesthatthe
band could be used to facilitate the implementation of personal caomunications
services through the intercommection of microcells. Finmally, Harris argues
that private radio use should be pemmitted for the band because, it contends,
the Operational Fixed Microwave Radio Service (OFS) bands below the 28 GHz band
are heavily used.

12, Harris opposes Suite 12’s proposal, arguing that there is an imminent
need for point-to-point spectrum. If redesignation is undertaken, Harris
suggests that IMDS assigmnments be limited to one half of the band and the
Intermmational Radlo Consultative Cammittee (CCIR) chammelization plan be
irrplenented so that multiple uses of the spectrum can be made, including point-
to-point services. Harris provides no evidence of either mamufacturer or
subscriber interest in the 28 GHz band for conventional private or cammon
carrier point-to-point use, however.

¥
%

13. The Wireless Cable Association (WCA) believes that a redesignation is
premature. It argues that wireless cable licensees in the Multichammel
Miltipoint Distribution Service (MMDS) are at a conpetitive disadvantage
because of their limited.chammel capacity. WCA also argues that the wireless
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cable cperators are at a canpetitive disadvantage due to expansion of telephone
carpanies into video dialtone, and the entrance of franchised cable operators
into two-way voice and data services. It contends lack of available spectrum
forwixeleescableoperatmtasbemabmketomeire@amimmtoboth
video ard two-way camumications services. Accordingly, WCA is interested in
the use of the 28 GHz bard for wireless cable cperators. Nevertheless, WCA
argues that Suite 12 has failed to produce test results into the record that
would establish the viability of its system. Finally, WCA argues that if the 28
GHz band is redesignated for Suite 12’s techmology, that the public interest
may be best served by setting aside spectrum for local wireless cable operators

to expand.

II1. DISCUSSICON
14. We believe that the record conpiled thus far establishes that 1) the 28
GHz band is not being utilized; 2) Suite 12 and others have demonstrated an
interest and ability to use it; 3) the most likely use will be to provide video

programming, and that such use will serve the public interest, and 4) we should
not limit the use of the band only to video service.

15. Techmological advances in the use of radio technology are meking
possible wider use of spectrum in lower bands and opening use of the higher
frequmcybazﬂsnotheretofm:epossible One of these advances has been made
by Suite 12, which has developed and patented the equipment it hopes to place
in subscribers’ hames. Smtem'szepresentatimstmcthepr@osed
xedes:,gmtlm will serve the public interest are supported by its bringing IMDS
service to Brighton Beach. In addition, the mmber of a;pllcatlms received
seeking to provide similar service indicates a significant interest in both the
technology and the service. Coupled with the volume of public inquiry
regaxdingthesemce,vefindtlntthexemstrmgp:blicmterestinthe

proposed redesignation.

16. The interest inspectmnforv:.deoservices, as evidenced by Suite
12’s developmental work and the growth of conventional cable subscribership,4
supports a tentative concluaimthatvideopmgranmngwillbethelargestand
most camercially significant use of this spectrum at this time. Moreover,
such use of the 28 GHz band would provide additional campetition to franchised
cable campanies. A new source of conpetition for franchised cable campanies,
wireless cablecarpanies, and other video service providers furthers our goal
of using the disciplines of the marketplace to regulate the price, type,
quality and quantity of video services available to the public. Accordingly,
we propose to redesignate the 28 GHz band fixed service allocation to any video
or telecommications use on either or both the wvertical and horizontal

4 In the last decade, the mmber of households subscribing to
canventional cable television service has increased from 21 million in 1982 to

53 million in 1992. 1992 Wﬂ Cable and Services

Vol. 60, p. G-64.
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polanmtlm planes of the assigned fnequency which the public may require in
a particular location.

.17, Weintendthattlnmleswepmmlgatemthispmceedjngxeflectthe
maxdmum flexibility for licensees to construct camumications systems in which
the public is interested. Suite 12’s technology offers the pramise for a wide
variety of applications that could be tailored to local interests. In this
sense, it respoards to Video/Phone’s concerns, because the uses for the 28 GHz
band it proposes could be incorporated into service capabilities of the
milticell technology if local demand warrants. We therefore seek to establish
rules that prcvide adequate spectrum for multipoint video programming
distribution services amd to provide sufficient flexibility to accamodate
different types of point-to-point and point-to-multipoint camunications
services.

18. WMA’s concern that licensees in the Milticharmel Multipoint
Distribution Service will face undesirable campetition during its start-up
period is unsupported. The existing industry has had a de facto head start
which moots WCA’s concern. We have granted more than 900 appllcatlons for
wireless cable licenses to date, while potential IMDS licensing awaits this -
rulemeking proceeding, and video dialtone applications are anly now being
filed. Thus, MMDS wireless cable systems have had, and will continue to have,
a significant opportunity to develcop and refine their services and to establish
market position.

19. WCA proposed thatwesetasideaportlonofthezsq-lzbandforuﬁs
cperators because one of the obstacles facing the MMDS industry is acquiring
enough spectrum to pxw1de a service cawpetitive with the franchised cable
systems. We do not perceive a carmpelling public interest justification for
setting aside 28 GHz spectrum for MMDS system qaexators.s We have recently
allocated additional spectrum for wireless cable operators.

Order, Gen. Docket No. 90-54, 6FCERcd6792 (1991) We also have proposed
rule changes to expedite processing. emaki i
Docket No. 92-80, 7 FCC Rcd 3266 (1992). Accordlngly, we do not propose to set
aside any portion of the 28 GHz band for MDS licensees, but we invite camments
to address this tentative conclusion, focussing particularly on whether the
public interest would be served by a set-aside.®

5 In the Damestic Public Cellular Radio Telecamunications Service
(DPCRTS), the Commission set aside one-half the available spectrum for
assignment to Local Exchange Carriers (LECS or wireline carriers) upon a
finding of campelling public need for a wireline set-aside. Cellular Iottery
Order, 98 FCC 2d 175 (1984).

6 The University of Texas has requested that we consider reserving one-
half the available 28 GHz band for educational use. Accordingly, we also seek
cament on the probable relative demand of comnercial video entertainment

and educational or other nom-commercial programming on the 28 GHz
band and whether the Commission should consider reserving one-half of the
spectrum for non-commercial use.
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Structure of 28 GHz Band

20. We propose, in accordance with Suite 12's and Video/Phome’'s
suggestion, that the 28 GHz band initially be licensed in two blocks of 1000
megahertz each to two different carriers. Each assigmment will be optimized on
a cell by cell basis, for video services an the one (horizontal/vertical)
polarization, and for other services on the other (vertical/horizontal)
polarization. Suite 12’s patented technology, the only equipment which appears
to be capable of providing direct custamer services in the 28 GHz band at this
time, uses chamnels of 20 MHz to provide video service. Smce:.ta;pearsthat
video service will be, at least initially, the primary service offered in IMDS,
weproposetodimdeeacthOOmegahertzbardintochamnls of 20 MHz each;
licensees of the respective blocks will then have flexibility to use or lease
portions of one or both polarization directions in each cell and to provide a
wide variety of services. Thus, each licensee will be able to provide a
minimm of 49v1deopmgramﬂngchamelstothepublicusmgthefull 1000

z assigmment on one polarization direction in each cell. Licensees
will also have the opportunity to supplement their video programming with
telecammications services (such as point to multipoint video, data or
telephony services) on the full 1000 megahertz assignment by using the
cpposite polarization fram the video service, and by using frequency offsets
and the multicell point-to-miltipoint distribm:ion structure. This
chammelization plan provides licensees the flexibility to offer different:
telecamunications services in every cell in the designated authorized area to
meet the demands of the marketplace for these services. The 27.5 - 28.5 GHz
band will be designated the "A-Band," and the 28.5 -29.5 GHz band will be
designated the "B-Band." We seek camment cn this assigmment scheme.

21. We also seek cament on whether other assigmment schemes might better
meet our cbjectives. For example, four blocks of spectrum could be assigned to
different licensees instead of two blocks. In this scheme, two larger blocks
of spectrum, enough to offer about 34 video chamnels, could each be assigned to
new licensees for IMDS video programming services, and the two smaller blocks
of spectrum could each be assigned to other users, possibly to applicants
proposmg only telecamunications services or a smaller video system. Other
assigmment schemes may also offer the possibility of providing either
additional video programming campetition or telecomumications options for
subscribers as needs and markets develop in an area. :

22. We also seek cament on whether a separate assigment is specifically
required to accamodate the proposed satellite service applications in this
band or whether adequate coordinmation and sharing criteria could be developed
to permit both terrestrial and fixed satellite services to operate campatibly
in the band. None of the camenters discussed existing or proposed satellite
use of the band. Normally the Fixed Satellite Service can share with point to
point services in an area, asev:.dencedbythesucwsaﬁ:lsmrmgoftheUG
GHz band. However, the multicell multipoint configurations in this
envision a wide area distribution of services which may foreclose the
poss:.blllty of acceptable sharing conditions between satellite and terrestrial
services. Proposedsatelllteuse (8ee note 1, gupra) is focused in the B-Bard
(28.5 - 29.5 GHz) segment.



Tedmical iseues

23. The Camission’s technical regulations have in the past provided
gu:l.dance to manufacturers as to the minimm specifications necessary for
equipment type acceptance or certification for service. In addition, technical
requlations are designed to ensure minimm service performance and facilitate
spectrum management, interference control and coordination among individually
licensed stations nationwide. Each licensee would have control over its own
facilities within its designated service area and would therefore be
responsible for minimum service perfommance and interference levels within its
system. The licensee, however, may need to coordinate its operations with
other entities licensed to pmv1de service in adjacent designated areas to
avoid mutual interference situations. Hence, we must establish regulations to
facilitate interference control, spectrum management and coordination at the
designated service area interfaces. In addition, coordinmation requirements and
sharing criteria may need to be developed to reflect satellite use. Overall,
however, we have an opportunity to be less restrictive in developing t:echnical
standards and to pramote flexibility for the licensee to meet market demands
of the consumer in the designated service area. Although we propose 20 Miz
charmels for licensing purposes, once licensed, the licensee would not be
restricted to specific bandwidth, emission characteristics, etc. and could
change the traffic mix within the frequency assigmment to meet the requirements
of the individual camunity served by a cell or multiple cells.

24. The three petitions propose a wide range of teclmical regulatlcns, fram
a very detailed chamnelization plan with multiple bandwidth cptions to a more
flexible approach which envisions no restrictions on bandwidth, chammelization
plan, emission or modulation characteristics. Since the petitions propose to
provide licenses for stations over a limited geographical area correspanding to
metropolitan statistical areas, they propose same restrictive technical
standards and regulations. Given the propagation characteristics of the bard,
we believe only limited technical regulations may be needed to insure adequate
interference control and coordination of services at the mterfaces of the
designated service areas within each 1000 MHz spectrum block We seek
cament on the need for technical standards, if any, and specific proposals for
power, modulation requirements, channelization, bandwidth, emission
characteristics, frequency stability, antemma characteristics, gain, beanwidth,
height and polarization and spectrum utilization, as appropriate. We recognize
the need to protect stations operating outside the frequency band. The
emissions limitations in Part 21 appear to be sufficient to meet this concem.
Spectrum utilization would address amy questions of spectrum efficiency
including minimum standards that should be enforced ard how these standards
should be determined. Parties should also consider whether technical rules
should be adopted to accamodate existing and proposed satellite use of the

7coordnmt1mlsxequ1redwithmthebozderareasw1thczmadaand
Mexico. We believe that in these circumstances regulations would be required to
coordinate with our neighbors individual stations within 56 km of the border to
insure interference protection to and fram stations across the border.
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Besulatary/Licenaing Issuce

25. Status of Licenseeg. Suite 12 suggested that the Camnission authorize
video service distributors in the 28 GHz band as non-common carriers, while
Video/Phane proposed that parties be allowed to elect either camm carrier or
non-camon  carrier status. In N Asgociat qu
Comigsioners v, FOC, 525 F.2d 630 (DCCir 1976), thetmitedStatescmrtof
Appeals for the District of Colurbia Circuit defined a non-camon carrier as
one whose practice is to make individualized decisions, in particular cases,
whether and on what temms to deal, and who is under no campulsion to offer its
services indifferently. A camon carrier is one which holds itself aut
indifferently to serve those who seek to avail theamselves of the carrier’s
particular services, or is under a legal campulsion to do so.

26. We have allowed service providers to elect cammn carrier or non-cammon
carrier status inanmberofradiosezviceslicemedbythecamisslm. For
example, we have allowed licensees of satellite trangponders to provide service
as a non-camen carrier entity. We also have allowed Miltichammel Multipoint
Distribution  Service licensees to choose their own status. We have found that
doing so furthers the Camission’s goals of ensuring that the camumications
needs of the public are met by allowing marketplace forces to shape the
develcpment of service providers. See, .9, MW
FXC, 735 F.2d 1465 (D.C. Cir. 1984); ) Lanspo
Sales, 90 FOC 2d 1238 (maz),Bedaim_tp_mm_ZJ. mmgm 2 FCC Red
4251, 4253 (1987). As we have done with MMDS, we propose that IMDS licensees
choose whether they will operate as a comn oOr non-camon carrier on a
charmel -by-charmel ard/or cell-by-cell basis. We request caments on this
issue, with particular enphasis on the effects status election would have on
consumers.® We also invite coment on the basis on which the selection should
be made. In addition, we seek cament on whether the non-video seryvices
provided by IMDS licensees should be regulated as comm carrier services,? and
on the jurisdictional implications of allowing election by a local exchange
carrier of non-common carrier statusmtheproposedsemce

8  With regard to notification of status election, parties should note
the process currently used by MDS licensees (47 C.F.R. § 21.900, ff.). We
interested parties to camment on the usefulness of these procedures for

IMDS licensees.

9 See In the Matter of Amendment of the Commission’s Rules to Establish
New Personal Comumications Services, Notice of Proposed Rulemaking (Gen.
Docket No. 90-314, ET Docket No. 92-100) 7 FCC Red. 5676 (1992). We also seek
cament on the application of our video dial tone policies to common carriers
providing video services over IMDS.

10 To the extent that IMDS could be used as a resold telephone service,
the Camission has determined that, under Section 332 of the Camumications
Act, a private land mobile radio licensee may not resell intercommected
telephone service for profit. Amendment of Part 90 of the Conmission’s Rules to
Prescribe Policies and Regulations to Govern the Intercomection of Private
Land Mcbile Radio Systems, 93 FOC 2d 1111, 1115 (1983), on recon., 49 Fed. Reg.
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27. Regulation of Common Carriers. We tentatively propose that IMDS
operators electing camn-carrier status for part or ali of their systems
should be classified as "nn-dominant" carriers, and subject to streamlined
tariff regulation as with mvps.l1l Anaudam.nantca.rrierlsonewhlchhas
insufficient market power to practice anti-campetitive pricing. Id. Although
we propose to reallocate a large quantity of spectrum to IMDS, and to assign
each operator one gigahertz of spectrum, we tentatively conclude that both
video and telecommumnications services are so well represented in the
marketplace that no IMDS c¢perator will have a monopoly Or near-monopoly
poeltlon For example, in the video distribution market, IMDS faces
campetition fram MMDS, cable television, low-power television, damestic fuced
satellites and broadcast television stations. ME;QE_QQ_M_ZL
The telecomumications market includes long-distance telephone service, local
exchange sexvice, fixed cellular services, fixed satellite comunications,
private carriers, and Personal Communications Systems (PCS). Accordingly, it
appears that IMDS, while it may flrﬂanarketmchempartlcularareas, is
unlikely to develop into a monopoly service. Should it do so, we could reassess

its regulation.

28. mim. For IMDS licensees choosing non-cammon carrier status,
"[plreemption is primarily a function of the extent of the conflict between

fedexal and state and local regulatmn " mmmw

EOCZd 952 959 (1985) 'Ib the extent such systans pmv1de v:.deo entertamrmt
programming, we tentatively conclude that state entry and rate regulation
srmldbepreatpted Beyond that, at this stage, the record in this proceeding
does not contain any information regard:.ng the extent to which state and local
regulations might conflict with provision of IMDS. State law which conflicts
with the federal provisions must be preempted, Florida Lime & Avocado Growers.
Inc. v, Paul, 373 U.S. 132 (1963); however, we require a factual record on this
subject prior to making any final preemption determination. Based on the rules
proposed herein, and any additional rules, especially of a technical nature

26066 (1984), aff’'d by judgement sub nam. Telocator v. FCC, 764 F.2d 926 (D.C.
Cir. 1985) (Table); In the Matter of Amendment of the Camission’s Rules to
Establish New Personal Camunications Services, - FOC Rad - (1992), Gen. Docket
No. 90-314, (Notice of Proposed Rulemeking and Tentative Decision) paras. 97-
98, note 64. Accordingly, we ask for cament on this issue, in particular,
whether IMDS could be classified as a resold telephone exchange service,
whether IMDS licensees may operate as private land mobile radio licensees, and
what implications operation of such resold telephone service by local exchange
carriers (or others) operating as IMDS licensees would have.

11 History and prior citations noted in Policy and Rules Concerning Rates
for Competitive Common Carrier Services and Facilities (Sixth Report and
Order), 99 FOC2d 1020 (1985), rev'd and remanded sub., nam, MI
Telecamunications Corporation v. FCC, 765 F.2d 1186 (D.C. Cir. 1985); vacated
in part, AT&T v. FCC, No. 92-1053 (D.C. Cir., November 13, 1992). Comenters
should discuss the implications of our carpetltlve carrier policies for

participation in IMDS by telephone campanies.
- 11 -



suggested by comenting parties, we request cament on the extent to which the
Commission may be required to preempt state entry and/or rate regulation of
IMDS licensees choosing non-common carrier status.

29. For IMDS licensees choosing to maintain comon carrier status, this
Conmission can preempt state regulaticn of video eezvice since it is inherently
interstate in nature. URite 3! aple G 392 U.S. 157,
168-169 (1968); New ) - B ) 669
F.2d 58, 65 (2d Cir. 1982) . However for mns 1icemws
carrier teleccnmmicat:.ms services, we have Juzisdlcticn only over interstate
portions of those services, unless the intrastate services are not severable
fron the interstate services, and the state regulations thwart or impede
federal law and policies. See, e.9. W 476 U. S 355, 375
n, 4 (1986), - a3 RS0 L I ) LCNOTE
880 F.2d 422 (DC Cir. 1989), _
7571, 7625-7637 (1991); _ ati 2 i
FCC Rcd 4061 (1992). Accordingly, for IMDS teleoamumcatmns sexvices, the
first question we must oconsider in this proceeding is whether IMDS
telecomunications services can be severed into intrastate and interstate
capanents. If they cammot be severed, the Commission must show on a factual
basis that potential state regulation would thwart or impede the Cammission’s
interstate regulatory objectives for IMDS. Having incawplete techmological
infomatimmthenamerinwhichLisyetatswill cperate, we are not in a
position to determine at this time whether it is appropriate to preempt state
entry ard/or rate regulation of cammn carrier IMDS. Moreover, we do not have
evidence that any particular state regulatory policies reganding inseverable
intrastate IMDS services would thwart or impede ocur efforts in establishing
this new service. We request that parties, especially Suite 12 as the system
inventor, and Video/Phone as the propment of using the 28 GHz band for
telecamunications services, provide information regarding the structure of
system operations in light of our need to determine the interstate/intrastate
nature of potential telecamunications services, and on whether any preemption
of state regulation of intrastate caomon carrier non-video services is
necessary.

30. Service Areas. We propose to license IMDS by the 487 "Basic Trading
Areags" (BTAs) identified in the Rand McNally
, 1234 edition, pp. 3639p1usA1askaaxxiPuertoRlco, for a
total of 489 negional licenses encatpassmg all land areas within the United
States. In Ly . > - (1992), Gen. Docket
No. 90-314, paxagxams 56 - 61 (Notice of Pmposed Rulemeking and Tentative
Decision) (PCS NPRM) we discussed the relative benefits and drawbacks of
smaller and larger service areas in camnection with Personal Communications
Services (PCS). Although PCS and IMDS are not necessarily similar services, a
mxberofthecuxmdemtimsdmcussedmthePCSNPﬂﬁregardngBﬂ\sasmeof
sevexaloptlmsposedfortmtservicenaya;plytoLwSaswell In
particular, we are interested in facilitating natural market area licenses in
order to achieve three goals. First, the Basic Trading Areas conprise areas
within which consumers have a comunity of interest. Their use for licensing
purposes reinforces this 1dent1ty, a different scheme may not. Second, we wish
to maximize the cmpetltlve strength of IMDS stations in order to pmv:.de as
much campetition in video distribution and telecomunications services as

- 12 -



possible. )
industry might have benefitted fmn lazger :Lniti.al lica:s:l.ng areas, since many

licensees have expended large sums to canbine metropolitan area and rural area
licenses in consolidated systems. On the other hand, the costs associated with
mﬁcetﬁ;gaxﬂpzwidingar:ewcollectimoflﬂﬁsewicestotkewblicnaybe
prohibitive in larger population or geographic areas. We seek to find an
appropriately-sized service area for IMS in order to take advantage of
eoanrdesofscalenecessaxytos@portawccessfulmtezprise. Finally, we
hope to facilitate applications processing. BIAs provide an easily
identifiable and manageable number of discrete filing areas covering all areas
of the country. Parties may also consider as altermatives to BTAs the 47
"Major Trading Areas" identified in the Rand McNally guide, gupra, or smaller,
cellular-type metropolitan and rural service areas, or Areas of Daminant
Influence (ADI).

31. We request cament on the alternmative proposals. Comenters should
focus on the econcmies lﬂcelytobeermmtexedwithm both video and
telecaomunications services; the carparative costs of building IMDS systems in
graller and larger service areas; which type of licensing would be most
likely to best serve expeditiously the needs of rural areas; and which approach
would enhance speed of service to the public. Parties are invited to camment
an the ccnpetitive implications of each altermative.

1lcenswe fulflll their respmsibilit:y to use the radio spectrum effic:Lently
and provide the best possible service to the public, we propose that within
three years of being granted a license,; licensees shallbecapableofpu:'oviding
IMDS service to at least 90% of the population residing within the service
area. We request coments on this proposal and welcare - altermative

suggestions.

33. (Cross-Ownership. We do not propose to adopt cross-omership
restrictions unique to 28 GHz service. The Camission has imposed such rules
in a variety of radio services (e.q., cable television cross ownership
limitation in the Multicharmel Miltipoint Distribution Service) to limit the
ability of finms having market power fram exploiting that position to engage in
activity that restricts output, results in uneconamic pricing, or otherwise
would deprive consumers of the full benefits of new entry. The evidence
before us suggests that the most likely first use of the 28 GHz band will be
video entertaimment programming, given Suite 12’s experience and develcpmental
activities. There is no assurance this will be the case, or that even if it is
the predaminant use, that it will be the most viable use in all geographic
areas. In view of this uncertainty, we are inclined not to exclude any
existing video distribution or telecamumications fimm from constructing and
operating 28 GHz facilities. We seek coament on our tentative policy
conclusion that croses-ownership restrictions should not be imposed.

34. On the other hand, the recently-adopted Cable TV Consumer Protection
and Campetition Act of 1992, P.L. 102-385, Section 11, generally prohibits
cable operators fram hold:l.ng a 1:|.cense for ‘"multichamnel multipoint
distribution service" in their own franchise areas. Altl'nlghImSmnotthe
Milticharmel Multipoint Distribution Service, the two services have many
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similarities, including the method of product distribution.  Accordingly, it
appears that the intent of Congress to facilitate campetition in the video
distribution services would inclt.ﬂeabanmcablem:ership.oflm licenses
if used to distribute video progmnﬂ.ng We solicit parties’ conments on
the interpretation of the cross-ownership prohibition on MMDS :in the Cable Act
as it applies to IMDS, and our tentative policy cmclusicnnottoinposecross-
ownership restncticns 13

35 elec an  apond  nutua axc e appl The two
traditimal choices available for choosing fran among nutually exclusive
applicants are. cmpamtive hearing and randam selection. - A thixd option,
capetitive bidding, may be available if Congress enacts emabling legislation.
Camparative hearings may be either full administrative hearings or expedited
hearings conducted primarily through a written record. Full administrative
hearings are extremely costly and time-consuming. Expedited "paper" hearings,
while not as. costly in time and resources as full administratiwve hearings, are
nevertheless cmbersame. For example, proceedings to license the top-30,
cellular markets through expedited hearing procedures took approdmately two

36. Because of our interest in maeking as many imnnovative, conpetitive
services available to the public as quickly as possible, we propose to use
randam selection, or campetitive bidding, if authority is provided by Congress,
to choose amng any nutually exclusive IMDS applications. We request comments
on which method:would be best suited to this service. We also ask for comment
on. the specific form any lotteries should take. In our recent Notice of
Proposed Rulemaking for the PCS service, we discussed ways in which the lottery
system could be improved. We also asked questions on how to implement

campetitive bidding. PCS NPRM, gupra, paras. 84 - 91. We ask for cament on
theaeoptmmthecmtextoftmssexvice :

B;g_fm The Camumications Act requires the Commission to ensure
that any system of randam selection "used for granting licenses or construction
permits for any media of mass comunications" gives significant preferences to
applicants who own few other such licenses or who are members of a minority.
47 U.S.C. § 309(i)(3)(A). The Caomunications Act defines "media of mass
camunication® to include multipoint distribution service, "and other services,
the licensed facilities of which may be substantially devoted toward providing

progranming or other information services within the editorial control of the:

12 ye also ‘request péxties"catnmts an the question of whether local
aﬂxange@rriersopezatingasmreless cable campanies on IMDS would have
anti- ccnpet:.tlve implications and if so, what regulatory responses would be
appropriate.

131bthee:¢entt1at1M3cpemtozswillprov1dev1deosezv10es,IMDSnay

be a "miltichammel video programming distributor" under the Cable Act, Section

2(c) (12). If so, IMDS operators would have to camply withcertainregulat:.ons
that the FCC may adopt consistent with that Act. Intezestedpartlesnayvant
to participate in those Cable Act proceedings. In particular, parties should
review the Notices of Proposed Rulemaking in MM Dockets 29-259 and 92-264.
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licensee." 47 U.S.C. §309(1) (3) (C) (1). Accordingly, since IMDS appeaws to be
a medium of mass camunications, we tentatively conclude that preferences for
diversity and minority interests are appropriate for IMDS. We request carment
on this issue.

38. Settlements. Settlement between mutually exclusive applicants may

avmdd:eneedforcatpaxativehearingormrﬂanselectlmpmceduesarﬂ
reduce administrative burdens, delay and expense. See, €.d.
Order, Gen. Docket No. 80112 50 Fed. Reg. 5983-01, paxa 41 (February 13,
1985) (MMDS_Iottery Order). However, our experience with cellular and MMDS
licensing has shown that this purpose has not always been served by permitting
settlements. To the contrary, the opportunity to settle is often perceived as
naJd.nganapplicatima"smeth:‘.ng"inagatreofchance thus drawing
thousands of insincere applicants hoping to profit from merely filing.
Accordingly, the settlement rules have not pramcted the public interest in
llcensing ent:.tles prepared to serve the public with needed comunications
services.1? Thus, we propose to forbid any settlements among applicants for
IMDS, and any alienaticn of interest in an application for IMDS. The rule we
prq)osehexeinisbasedmthePaxtzzDaresticPubliccellularRadio
Telecamumnications Service rule barring any aliemation of interest in an
application, and requires that each applicant file an independent, individual
application. We welcame comment on our proposal.

that only smcere a;plicznts interested in camtmctmg and operating IMDS
systems apply, we propose that licensees be barred fram transferring an IMDS
license until the system has been constructed, and in fact is serving the

public.

40. Finally, because this is a new and unproven service, we propose a five-
year license termm. Remewal applications will permit the Comnission to monitor
the evolution of the service. We propose to adopt renewal expectancy rules and
request cament on the details of such rules. We request caments on this
proposal, and on whether a license term of ten years would be more appropriate
for this service.

41. Our proposals herein are similar to the rules adopted in Interactive
Video and Data Services, 7 FCC Rod 1630 (1992) (JVDS), recom pending. Our
dbjective is to awvoid having numerous applications filed by entities having no
intention to provide service, but who only hope to profit from the transfer of
an authorization. These insincere applications impose tremendous burdens on the
Camission in termms of absorbing applications processing staff resources
associated with extension of time requests and other filings degigned to retain
the license while the licensee tries to market the authorization. We ask
camenters to consider our d)]&CthE of limiting applicants to those ready,
willing and able to provide service to the public.

1 Settlanent rule clanges have been proposed to reflect this new policy

Services. 7 FOC Red 3ee3, Jo6s (1092) 2



42. Kplication requirements. We propose to adopt rules for application
requirements similar to those used for cellular applications. Although these
requirements demand vigilance and careful preparation on the part of
applicants, the public interest is served because fewer processing delays
ccr1trih1tetolicensesbei.ngnadeavailableasquidd.yaspossible

43. WepmposethatmestandardtobenetforLWSamlimtimsbethe
"letter perfect" standard, rather than the present Part 21 standard of
substantial oanpliance and opportunity to amend. The latter standard has
proved to be tively burdensame and may have contributed to delays in
licensing MMDS stations. Accordingly, IMDS applicants not meeting the proposed
rulesmquirenmtsvmldbedimdssedzatmmn wxler the current Part 21
practice, being allowed to perfect their applications. We propose that
detailed review occur after a lottery is held. Parties are invited to cament
on this proposal, with particular amphasis on expeditious licensing of
qualified applicants.

44. A8 an altermative, we request cament on whether a "post-card"
application, requiring minimal information about the applicant, would be
appropriate for IMDS. No technical or financial information would be required
to enter the random selection procedure; however, the applicant would be
required to certify that it complies with all eligibility rules. Applicants
chosen as tentative selectee would have 30 days to file a cmplete, letter-
perfect applicaticn for the Cammission’s consideration.

45. QOpe-to-a-Market. As with cellular licensing, we propose that only one
application per market area could be filed by each applicant. We propose that
no interest, direct or indirect, would be pemmitted in another application for
the same market, including pre-existing settlement agreements or
understandings, which in any event we propose to prohibit. Interests in bopa
fide publicly-held corporations of less than ane percent would not be
cognizable interests for the purpose of this proposed rule. Parties are
invited to coment.

46. Fipancial showing. Due to the large amount of bandwidth which each
licensee would receive, and the responsibility each licensee would have to
serve a large area, we believe that applicants should give an indication of
their financial qualifications to conmstruct and cperate their proposed system.
We propose to require applicants to meet the "fimm financial commitment"”
standard which has been required of cellular applicants below the top 120
markets. .

47. Weproposethatapplicantsberequlredtopxcndeapmposalof
service for90%ofthepopulatimw1th1nthesezviceamaw1tlun3years a
detailed business plan for meeting their plan of system construction and
operation, and a showing of a fimm financial cammitment to construct the three
year plan and to operate for one year after camplete comstruction without
additional revenue. Parties are invited to camment on this proposal.

48.m;mim_mum;.mmmuattheplblicissewed
expeditiously, we propose to establish construction campletion benchmarks. We
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propose to require that licenses be conditiomed on constructing the system
within three years of the date of license grant. Whenever any portion of the
system is ready to begin operation, the conditional licensee nust file a Form
4947, Notification of Completion of Construction. Thereafter, the licensee
need not file any additional notifications until the entire system is
constructed. At that point, a letter notification must be filed on or before
the third armiversary of license grant. Wedonotpmposetograntextmsims
of this requirement. Weinvitecammtarﬂfuxtherwggestlms v

49. PFiling Date. We propose to establish a e-calendar-day filing
opportunity for initial IMDS applications. We intend to armounce a single date
on which applications for each market area can be filed. This procedure would
allow processing to go forward samoothly, with the Comission having
forelmledgeoftheatmmtofresmrces required to handle a known rmmber of
applications after the filing is canpleted. In addition, avoidance of the 60-
day cut-off rule used for same other Part 21 applimticns will reduce the risk
of "coockie-cutter" applications, i.e., mere copies of earlier filings, by
insincere applicants. In addition, processing should be expedited due to the
shortness of the filing pericd -- the public would not have to wait any
additional time for the cut-off deadlines to pass. We do not propose to
reopen the filing period until all first round applications are processed.
Parties are invited to cament.

50. Peeg. Section 8(a) of the Comunications Act sets forth fees the
Camission mey assess and collect for filing applications to aid in recovering
save of its administrative costs. Because this service is a type of
multipoint distribution service, the Multipoint Distribution Service (MDS) fee
structure applies. In MDS, a licensee pays an initial fee of $155 per
station for a conditional license and $455 per radio chammel per station when
certifying that comstruction has been canmpleted. IMDS, as proposed herein,
will accommodate 50 chamnels using Suite 12’s technology. Thus, each IMDS
applicant would pay $155 per station in its single application for the blanket
license for fifty chammels in either the A-Band or the B-Band. In addition,
upon carpletion of construction of one or more initial cells, a fee of $455 for
each of the fifty 20 MHz chamnels, or $22,750, would be payable. No further
fee would be due for canstructing the remainder of the proposed IMDS system.

IV. PENDING APPLICATIONS

51. We are also hereby denying the 971 waiver applicatlcnspaxdmgbefore
us. All are based on existing point-to-point rules which are not structured to
address the large amount of spectrum being allocated to individual licensees,
nor the service area concept proposed herein, nor the technical parameters, yet
to be developed, of the new service. Instead, theyseekvaiverssi:tﬁ.larto
those granted in Hye Crest Management, Inc., para. 6, gupra.

52. mm_mmsm,thecamdssimfammatafomalmlmaldng
pmceed:l.ng pemanently reallocating the 28 GHz band for point-to-multipoint
services would be premature. The Comission stated that grant of the waiver
wmldnotleadtoadg_ﬁag;greallocatlmofthebaxﬂ and, based on similar
waivers in the past, that it did not anticipate "an onslaught of waiver
requests." Id. at 334. Applying the waiver standard established in Big Bend
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mm 25(1:Rcd2413 (1986) , theCamﬂ.ssimfanﬂthewaiverstandaxdhad
been satisfied because "(3) the proposed use. of the freguencies will not be
detrinmtaltotheirassigmdusezs,"sﬁmnodat334,paza 20.

53. Gzantingtheseve:alhmdredvaiversbeforeusmﬂdarnmttoadg
facto reallocation of the 28 GHz band, would be incomsistent with the
Commission’s suggestion that it would not grant a flood of such requests, and
wauld be detrimental to the assigned users (potential conmon carrier point-to-
point applicants) because gpectrum awarded to waiver applicants would not be
available to. those assigned users. Large scale waivers also would run afoul of
the guidance provided by the courts to the Camission in considering waivers,
€.d,, that they not undermine the purpose of the rule being waived. WAIT
Radio, 418 F.2d 1153 (D.C. Cir. 1969). We also see no bagis for distinguishing
ann)ganyoftheindividaalrequestsmaneqmtablefashicn ,

V. PIONEER’S PREFERENCE

54. Mmmmﬂssim'spianerapmfemcenﬂesamamansof
recognizing, in the Commission’s licensing process, parties that develop new
camumnications services: or techmologies. The underlying ratiomale for such
rules is to foster the development of new services and improvements to existing
services by neducmgforimnvatoxsthedelaysandrisksassociatedmththe
Oamﬂssim'a licensing processes. Imnovators of substantial new cammications
services and technologies have an cpportunity to participate either in the new
services that they tock a lead in developing or in existing services with
regaxdtowhichtheytod:aleadinprawtmgapphcatim of new
t:echnologles.]:s o

55. Foream:egwstbeforeus, wehaveevaluated (1) whethertherequester
has demonstrated that its proposal constitutes a significant commmications
immovation; (2) whether it has made a significant contribution in developing
that immovation; and (3) whether the imovation reasomably will lead to
establishment of a service not currently provided or substantially enhance an
existing service. In applying these criteria, we enploy the p:l.oneer’
preference standards set cut in our rules and applied in our previous tentative
decisions that consider award of picneer’s preferences.l® we consider whether a
prtposalis"toprwideeimerasexvicemtammtl provided or a
substantial enhancement to an existing service"l’ by evaluating factors that
J.nclude ut are not limited to, (1) added functiomality; (2) new use of

15 The pioneer’s preference regulatlom are codifled at 47 C.F.R. §§
1.402, 1.403, and 5.207. See Estab ¢ X rovid
Preference, Report and Order, 6F00Rod3488 (1991) mmn:ed_m_m 7
FCC Red 1808 (1992), further recon. pending. : -

16899 _e_._g_‘  Avendment of the Commission’s Rules to Establlsh New
Perscnalcarmmications Services, gupra, paras. 143-195. 4

17 & FOC Rod 3488 at para. 49.
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spectrum; (3) changed operating or teclmical characteristics; (4) increased
spectrum efficiency; (5) increased speed or quality of information transfer;
(6) tecmical feasibility; and (7) reduced cost to the public. In addition, to
be ‘eligible for a tentative award, at the time of the temtative decision a
requestermmttaveeiﬂnrmceivedane:q:eﬁmtallica:searﬂreportedat
least preliminary results, or suhnitted a written showing that demonstrates the
techmical feasibility of its proposal.l

56. 'Two pioneer’s preference requests were filed in this proceeding. The
first, filed by Suite 12, wasacceptedarﬂplacedmpublicnoticemnecmber
16, 1991. Caments and reply comments were received in January 1992. The
second, filed by the University of Texas - Pan American (UTPA), was submitted
on May 1, 1992 and dismissed on June 18, 1992 for failure to include the
information required by the pioneer’s preference rules and which is
for a full and fair amalysis of pioneering proposals. UTPA filed a petition
for reconsideration on July 20, 1992.

Petitio ) ionee nce. Suite 12 requests a
plcneer's preference as the mnwator and develcper of a new multichamnel
distribution technology -- the CellularVision system -- that is capable of
providing multi-chammel one-way and two-way video, wvoice, and data services.
Suite 12's campanion petition for rulemaking to authorize IMDS in the 28 GHz
band is based on its new multichamnel distribution technology.

58. According to Suite 12, if authorized, IMDS will be the first wireless
telecamumications service to employ millimeter wave transmissions on a point-
to-multipoint bagis and will offer cne-way and two-way voice, video, and data
applications within the same band of frequencies. Suite 12 states that the
CellularVision system will be spectrum efficient because it will use cross-
polarization isclation between adjacent cell tranamitter sites -- transmitters
at one cell will use vertical polarization and the adjacent cell transmitters
will use horizontal polarization. Suite 12 asserts that in this mamer the
same frequenc:.es will be used to comect adjacent cell sites, for the
transmissions to subscribers, and for response charmel transmissions fram
subscribers to cell sites.

59. Suite 12 asserts that it has undertaken detailed experimental programs
to test its techmology and that these experiments confimm that its equipment is
fully functional and can be produced at costs that make IMDS econcmically
feasible on a mass market basis.l9 It says that work on a prototype system
began over six years ago and has culminated in the development of low cost,
mass quantity production receivers and the building of transmitters.

supza, 7 FCC Rod 1808 (1992), further : pending

19 These efforts are described in Suite 12’s experimental license file,
call signs KA2XIG and KA2XVG.
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60. WCA opposes Suite u'sreq\mstforapioneer's preference. WA
questions the feasibility of Suite 12’'s proposal, contending that substantial
doubts exist as to the viability of Suite 12’'s system in the marketplace. In
WCA’s view, until those doubts are resolved, the Commission would be premature
to award Suite 12 a pioneer’s preference. WA also argues that Suite 12
received what is tantamoamt to a pioneer’s preference when the Commission
granted Suite 12’s wholly-owned affiliate, Hye Crest Management, a license (by
uaiver)tomtmctamevayﬂdeotzanmdssimsystanusingthezsca{zband
in theNewYoszrinaxyMetrcpolitan Statistical Area (PMSA).

61. Inreplyingtoﬂscppositim, Suitelzarguesthatareportpzepa.red
for Suite 12 by the David Sarnoff Laboratories provides a camprehensive
technical description of the viability of Suite 12’s technology based on tests
that the Samoff Laboratories performed. According to Suite 12, more than 50
capanies and individuals have witnessed demonstrations of Suite 12's IMDS
technology, and virtually all have felt sufficiently confident in its techmical
and market viability to seek licenses fram Suite 12 to use it

62. SuitelZalsonainta:lmthatHyeCret'slicemeismttanta:rnmttoa
pioneer’s preference grant to Suite 12 because the waiver permits only a one-
way video service. BecauseI.M)Stectmologyiscapableoftwowayvoicearxi
data applications in addition to one-way video, Suite 12 argues that it is
secking a pioneer’s preference for a different and more sophisticated service
than is the subject of the Hye Crest walver. = Suite 12 maintains that

ess of whether IMDS is viewed as a substantial enhancement of the
secheofferedbyHye&estorasaneweexvicemitsomri@t it warrants
a pioneer’s preference.

63. Decision. The record demonstrates that Suite 12 is the immovator of
mDStedzmlogyanitlatothercmpaniesazeseehrglicensestopmvide
based on Suite 12’'s pioneering work. No party has challenged Suite 12’s claims
regarding its developmental efforts. Further, the rules proposed herein are
based substantially on Suite 12's proposals in its petition for rule making.
While WCA correctly cbserves that IMDS remains to be tested in the marketplace,
thesanelsnecessarilytrueofnnsttedmologlesorsmcesforvdudaa
pioneer’s preference is considered. Therefore, we tentatively conclude that
Suite 12 should be awarded a pioneer’s prefetenoe

64. Regaxdj:gvu-\scmcemsabmtSuiteualmadyha\nngmcewedthe
equivalent of a pioneer’s preference in the New York PMSA, we disagree with
Suite 12 and believe that the service provided by Hye Crest in the New York
City area is not substantially different fram the service requested by Suite 12
for a pioneer’s preference. While Suite 12 is eligible for a pioneer’s
preference for its proposal in this proceeding, we emphasize that a pioneer’s
preference for IMDS will not be awarded in more than one service area.
Consequently, if a tentative preference to Suite 12 is confimmed, we will
modify the authorization to Hye Crest to meet the service area, frequency, and
other techmical rules developed in this proceeding for the area encampassing
Hye Crest’'s New York PMSA authorization. Altemnatively, if Suite 12 informs
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the Camission that it prefers a preference in the Los Angeles area,20 and that
Hye Crest will surrender its New York PMBA authorization at the time of
issuance to Suite 12 of any IMDS license for the service area encarpassing Los
Angeles, we will grant it a preference for Los Angeles.

65. For the above reasons, we tentatively conclude that Suite 12 should be
avaxdedapimeer’sprefermceineiﬂ;ertheNavYozkormsAngelesama. If
the tentative preference is confirmmed and Suite 12 is otherwise qualified, it
would be the only eligible applicant for ane of the frequency blocks for its
preferred service area.

66. UIPA Petition for Recomsideraticg. In its pioneer’s preference reguest
UTPA stated that it plans to employ IMDS technology "to ameliorate a critical
lack of educational opportunities for the residents of the Rio Grande Valley of
Texas."?! Specifically, UTPA proposes to employ IMDS in the Rio Grande Valley
to provide two-way point-to-multipoint video distribution of various
educational material. UTPA’s petition was diasmissed for failure to describe or
otherwise document its role in having developed a specific distinctive
immovation or new technology. The dismissal states that proposing a series of
applications for a new technology developed by another party, in and of itself,
does not meet the requirements for award of a pioneer’s p::eference.22

67. In its petition for reconsideration, UTPA contends that "immovative
applicationg of technical syst -- applied teclmology -- are often truly
revolutionary and may, in any mmber of ways, affect quality of life even more
significantly than the development of the underlying system. "23  yreA also
maintains that its proposal would extend the potential of IMDS to a more
advanced or effective state and thus meet the requirements of the pioneer’s
preference rules.

68. Decigsion. Our pioneer’s preference rules require that an applicant
"demonstrate that it (or its predecessor-in-interest) has develgped the new
service or techmology; e.d., that it (or its predecessor-in-interest) has
developed the capabilities or possibilities of the technology or semce or has
brought them to a more advanced or effective state" (emphasis added) .2
A pioneer’'s preference is to reward work already accamplished. F'urther, the

20 1n its request for pioneer’s preference filed an September 24, 1991,
Suite 12 specified the San Francisco BMSA as its preferred preference area;
however, in an amendment filed on Novenber 19, 1991, Suite 12 changed its
reqguest to the Los Angeles PMSA, whereithadreoeivedanexper:inmtal license.

21 gee petition for Pioneer’s Preference, May 1, 1992, at 2.

22 gee letter of June 18, 1992 from Thawas P. Stanley to Steven D.
Copold, at 1-2.

23 gee petition for Reconsideration, July 20, 1992, at 3.

24 47 C.F.R. § 1.402(a). See Tentatiw ision and Memoranx ‘
and Order, GEN Docket No. 90-314, releasedNovarberG 1992, paras. 3749
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work must; be developmental in mature. In contrast to Suite 12, which has
performed substantial develcpmental work and experimental  testing of its IMDS
technology, UTPA has provided no substantive information about any work that it
has. performed with regard to IMDS or similar teclhmology. While we concur with
UTPA that using Suite 12’'s techmology to serve educational needs in the Rio
Grande ' Valley potentially would confer substantial educational benefits on
residents of this area and therefore would be camendable, the purpose of the
pioneer’s preference rules is not to select licensees for a service, but to
reward immovative technical develqment:. If the rules proposed herein are
adopted and service ‘is authorized generally, selecting the 1licensees to
provide such service will be accanplished pursuant totheregu.largcvermng
selection regulations, and UTPA would be ellg:.ble to apply in the nommal
mamer.  Accordingly, we treat UTPA’s Petition for Reconsideration as a
Petition for Revied and affirm the dismissal of UTPA’s picneer 8 preference

request.

VI. CONCLUSION

69. We tentatively conclude that the 28 GHz band should be redesignated
to accammodate multipoint technology. We propose rules designed to foster the
provision of immovative services for the public interest, convenience, and
necessity. We invite public comment on the tentative conclusions addressed
herein and on the rules set forth in Appendix B.

70. ‘Ihe NERM portion of this pmceeding is a non-restricted notice and
cament rulemaking proceeding. Ex parte presentations are pemmitted, except
during the Sunshine Agenda period, provided they are disclosed as provided in
Comission Rules. See geperally 47 C.F.R. §§1 1202, 1.1203, and 1.1206(a).
Because - it has been formally opposed, Suite 12’s request for a pioneer’s
preference is a restricted proceeding, and €x parte presentations are
prohibited. See 47 C.F.R. §1.1208. Similarly if Univers:.ty of Texas - Pan
Averican’s dismissed pioneer’'s preference request is opposed, it will also
becare a restricted proceeding. In addition, those waiver requests that are
formally opposed or mutually exclusive are also restricted proceedings.

71. Reason for action. The purpose of this NPRM is to cbtain cament on
thedlangeinthefbcedserviceusageforthezaqizfmqumcyband.

72. Qbjectiveg. The objective of this proposal is to consider licensing
and service rules for the development and implementation of a new technology to
provide video distribution and other telecommmications services to the public.
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73. lecal bagis. The authority for this action is the Administrative
Procedure Act, 5 U.S.C. §553; and sections 4(i), 4(j), 301, 303(r) of the
Oatm.micntlcns Act of 1934 as amended, 47 U.S.C. §§ 145, 301, and 303(r).

xequummtsa.repzwosedtoensuretlnttlnspectnm ifredesignatedfor
these new uses, is used to serve the public’s need for camumications services.

76.  Descripticon, potential impa = it

Any rule changes in thi.s proceeding could affect NMJS 1lcens&s, the najority
of which are smll businesses. These entities may have same additional
campetition fram video programming service which could be provided by Suite
12’'s multicell technology. After evaluating the camments in this proceeding,
the Camission will further examine the impact of any rule changes on small
entities and set forth our findings in the Final Regulatory Flexibility
Analysis. '

77. Significapt Altermatives. There are no presently available
alternatives to the technology proposed by Suite 12.

Compent. Dates

78. Pursuant to applicable procedures set forth in Sections 1.415 and
1.419 of the Comission’s Rules, 47 C.F.R. §§ 1.415 and 1.419, interested
partlesmyfilecmmtscnorbefommrchls 1993, and reply caments on or
before 2April 15, 1993. To file formally in this proceed.mg you must file an
original _and f1ve copies of all caments, reply coments, and supporting
camrents. Ifymvanteachcamlissimertoreceiveapersmalcopyofymr
caments, you must file an original plus nine copies. You should send comments
and reply coments to Office of the Secretary, Federal Camunications
Cammission, Washington, D.C. 20554. Comments and reply camments will be
available for public inspection during regular business hours in the Dockets
Reference Roam of the Federal Camumications Commission, 1919 M Street, N.W.,
Washington, D.C. 20554.

79. For further information, contact Ms. Susan Magnotti, at (202) 634-
1773, Darestic Facllities Division, Cammon Carrier Bureau.
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Oxdering Clauses

80. Accordingly, IT IS ORDERED That the Notice of Proposed Rulemaking is
herdoyadoptedwithpu:mosednﬂee in Appendix B;

81. TIT IS FURTHER ORDERED That the petiticn for reconsideration filed by
University of Texas - Pan American IS DENIED;

82. IT IS FURTHER ORDERED That the 971 pending applications in the Point-
to-Point Microwave Radio Service involving waiver requests listed inAppendixC
ARE DENIED;

83, IT IS FURTHER CRDERED That Suite 12 Group is tentatively granted a
pioneer’s preferenceinacoomdancewiththedisamsiminpazagxams63 -65 of
thlsdoament

84. IT IS FURTHER ORDERED That the Secretary shall mail 2 copy of this
document to the Chief Coumsel for Advocacy, Small Business Administration.

FEDERAL OOMMUNICATIONS COMMISSION

Sonaia £S.

Doma R. Searcy
Secretary
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Petitioners for Rulamking

Suite 12 Group
Video/Phone Systems, Inc.
Harris Corporation (Farinon Division)

Camenters to Suite 12 Group’s Petition

Video/Phone Systems, Inc.

Harris Corporation (Farinon Division)

Wireless Cable Association, Inc.

Cross Country Wireless Cable I, L.P.

William B. Packer, Jr. (Packer Investments, Inc.)
Pr:n.sc:.lla Marston .

, Bsquire
Drake Darrin (Darrin Development Group)
William T. Lundberg (Alliance Associates)
Richard C. Woodbridge, Bquire .
Robert G. Shepherd,
Charles S. Brard, President 'nuatech:r.ncm:pomted
Andrew Wahl (Markitstar)
Tam Brossard
David Jan Mitchell, Nanagingpartner C/v Miami

Canmmenters to Rarris Corporation’s Petition

Peninsula Engineering Group, Inc.
Suite 12 Group

Digital Microwave Corporation
TeleSciences, Inc.

Motorola Microwave

Averican Petroleum Institute
Calling Communications Corporation



